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Chapter III 

THE OPINION OP THE COURT 

The opinion of the court was read by Chief Justice Chase on 
April 15, 1869. The case had attracted attention from all sec- 
tions of the country, and it was expected that a great working prin- 
ciple of law would emerge from the clash of vital forces. The in- 
terests immediately involved were inconsiderable in importance, 
but, in order to justify in some measure the course of that branch 
of the government which at the time was pre-eminently strong, it 
was necessary to depart from established precedent and legal tra- 
dition. The opinion was of political significance; and the public 
awaited the contribution to constitutional law and political theory 
with interest and, probably, on the part of some, with anxiety. 
At the outset, the court acknowledged that, in view of the varied 
interests and division of public opinion, it did not expect to 
satisfy the judgments and anticipations of all. 

We are very sensible of the magnitude and importance of this 
question, of the interest it excites, and of the difficulty, not to 
say impossibility, of so disposing of it as to satisfy the conflict- 
ing judgments of men equally enlightened, equally upright, and 
equally patriotic. 

Some idea of the importance of the case, both to contemporary 
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and subsequent legal history, may be derived from the estimate 
placed upon it by the Chief Justice. He always considered it the 
greatest ease in which he figured while on the bench, and, like- 
wise, the opinion as the greatest he ever wrote. 1 

The Question of Authority 

After a preliminary review, in which the conditions and cir- 
cumstances out of which the case arose were briefly mentioned, 
the court proceeded to decide the question of authority raised by 
the defendants. As has been stated previously, Paschal had been 
appointed solicitor and agent of the State by the provisional gov- 
ernor, A. J. Hamilton. After the accession of Throckmorton, in 
1866, his services as legal representative of Texas terminated, 
and, although his advice and assistance were retained, Epperson 
was appointed in his stead. Epperson had instituted the suit be- 
fore the Supreme Court. Governor Throckmorton had written a 
letter ratifying this action in the name of Texas. When Throck- 
morton was superseded by Pease, Paschal resumed the office of 
agent and continued the legal action before the court. His efforts 
had the express sanction and confirmation of the governor. It 
seems, therefore, that, if the government of Texas was legal, the 
attorneys had sufficient power and authority to act for the State. 
These facts, at any rate, were sufficiently strong and clear to de- 
termine the decision of the question. The court promptly dis- 
missed the plea of Chiles, on the ground that the acts of the State 
authorities served to dispel any doubt as to the legal right of the 
prosecuting attorneys. Since the introduction of this plea had 
only been incidental to a denial of statehood to Texas and of 
legality to her government, it would or would not be substantiated 
in law and in fact according as the denial was sustained or dis- 
missed by the court. 

The Question of Jurisdiction 

1. The American State 

The question of jurisdiction was not so easily decided. As has 
been suggested, the decision of this question involved the most 

'Hart, Chase, 378. 
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complicated and important points: of the case, and made it memor- 
able in the history of American jurisprudence. One preliminary 
source of difficulty and doubt which had been encountered in 
the arguments of the case in connection with this point lay in 
the absence from the Constitution and public law of the coun- 
try of a clear and comprehensive definition of the word "state"; 
and it was necessary that such a definition should be formu- 
lated before the court could decide the questions of legal status 
and jurisdiction. This fault of omission the court, therefore, 
proceeded to remedy. In previous cases, the description of the 
essential elements of the concept "state" related either to the 
purposes of its organization, the manner of its composition, and 
the enumeration of its functions, or to the powers and privileges 
of States. As tests to discover whether or not a particular politi- 
cal body was a State under the Constitution, they were not indi- 
vidually reliable or adequate. There must, consequently, be a 
generalization from a synthetic consideration of the various uses 
made of the word in the Constitution. The word had not been 
assigned a specific meaning there or in the works of commentators 
on the Constitution and government. The Chief Justice was, 
therefore, correct when he remarked that "the poverty of language 
often compels the employment of terms in quite different signifi- 
cations; and there is hardly any example more signal to be found 
than in the word we are now considering." 2 He then pointed out 
that, in the Constitution, "state" most frequently expresses the 
idea of territory, people, and government; but that, in some in- 
stances, it denotes only one of these elements or features. It is 
used in its territorial, geographic sense in the requirement that a 
representative in Congress shall be an inhabitant of the State in 
which he is elected. It is also used in that sense in the section 
which provides that trials for crimes shall be held in the State in 
which the crimes were committed. It is employed in the sense of 
a community of people in the clause which enjoins upon the 
United States the duty of protecting each State against invasion, 
and, again, in that which guarantees to each State a republican 
form of government. In the sense of government, as distinguished 
from territory or people, there are numerous and recurring refer- 

2 7 Wallace, 721. 
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ences. Examples of this usage are to be found in the prohibitions 
of power to the States, such as those depriving them of the right to 
make treaties with foreign governments, of emitting bills of credit, 
or of laying tonnage duties. Each use of the term here mentioned 
has the sanction and approval of the Constitution, and any defini- 
tion agreed upon by the court, if it be comprehensive, must em- 
brace each sense. Proceeding, therefore, from these particular 
usages, the Chief Justice announced the following definition: 

A State, in the ordinary sense of the Constitution, is a political 
community of free citizens, occupying a territory of defined 
boundaries, and organized under a government sanctioned and 
limited by a written constitution, and established by the consent 
of the governed. 

Chase was not the first to grasp the various meanings given by 
the Constitution to the word "state." His statement is practi- 
cally identical with that submitted, in 1800, by James Madison. 
At that early date, there was recognition of the fact that the Con- 
stitution employs the term in different senses. After acknowledg- 
ing a lack of consistency in this usage, Madison said, 

Thus it sometimes means the separate sections of territory occu- 
pied by the political societies within each; sometimes the particu- 
lar governments established by those societies; sometimes those 
societies as organized into particular governments; and, lastly, it 
means the people composing those political societies, in their high- 
est sovereign capacity. 3 

Madison, as did Chase, noticed that the uses of the word were 
often conflicting and regretted that the language is not more 
rich in words to convey the shades of meaning desired in the treat- 
ment of scientific matters. "Although it might be wished," he 
said, "that the perfection of language admitted less diversity in 
the significations of the same words, yet little inconvenience is 
produced by it where the true sense can be collected with cer- 
tainty in the different applications. 4 It is almost impossible to 
escape the conclusion that the Chief Justice, who was a profound 
student of Democratic legal and political literature, was conversant 
with the constitutional exegesis of Madison. 

'Hunt (editor), Madison's Works, VI, 348. 
V&id. 
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In the light afforded by the definition, the court examined the 
history of Texas since her secession in order to ascertain whether 
or not she had lost, during that period, the attributes therein 
ascribed to a State in the American Union. The definition was 
sufficiently broad and flexible to prevent allusions to a specific act 
on the part of Texas or to the loss of a particular privilege, — 
such as that of representation in Congress, — as affecting the dis- 
establishment or destruction of the State. Such questions as: 
Had Texas by the acts of those who directed the state government 
ceased to be a State? if not, had the State ceased to be a mem- 
ber of the Union? or, had not the acts of Congress, in denying 
her representation and in denouncing her government as illegal, 
destroyed the State? could not be answered by reference to this 
definition. 5 These matters were still before the court for adjudi- 
cation. 

Of the practical results of secession, the court said, 

In all respects, so far as the objects could be accomplished by the 
ordinances of the convention, by acts of the Legislature, and by 
votes of the citizens, the relations of Texas to the Union were 
broken up, and new relations to a new government were estab- 
lished for them. 

These acts were undeniably real and positive in fact; were they 
so in law? Not, said the court, to the extent of breaking the 
union between the State and the United States. This union, the 
court, in harmony with previous opinions, held to be indestructi- 
ble, and, thus, it was not dissoluble by any act of the State, the 
government, or the people. Of this union, the court said, 

The Union of the States never was a purely artificial and arbi- 
trary relation. It began among the colonies, and grew out of 
common origin, mutual sympathies, kindred principles, similar in- 
terests, and geographic relations. It was confirmed and strength- 
ened by the necessities of war, and received form, and character, 
and sanction from the Articles of Confederation. By these the 
Union was solemnly declared to "be perpetual." And when these 
articles were found to be inadequate to the exigencies of the coun- 
try, the Constitution was ordained to "form a more perfect 

"This interesting bit of constitutional lexicography is important as a 
contribution to political science and to clarity of thought with respect to 
a term of doubtful meaning, but what influence, if any, it had upon the 
result of the case is not clear. 
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Union." It is difficult to convey the idea of indissoluble unity 
more clearly than by these words. What can be indissoluble if a 
perpetual Union, made more perfect, is not? 

Such was the Union created by the Fathers. Although the Union 
was made perpetual by the Articles of Confederation and more 
perfect under the Constitution, it had not operated to submerge 
under it the identity and separate existence of the constituent 
members, the States. In declaring such to be the conclusion of 
the court, the Chief Justice gave expression to the most eloquent 
passage in the opinion, — a passage which is an adornment to legal 
literature. 

But the perpetuity and indissolubility of the Union, by no means, 
implies the loss of distinct and individual existence, or of the 
right of self-government by the States. Under the Articles of 
Confederation each State retained its sovereignty, freedom and 
independence, and every power, jurisdiction and right not ex- 
pressly delegated to the United States. Under the Constitution, 
though the powers of the States were much restricted, still, all 
powers not delegated to the United States, nor prohibited to the 
States, are reserved to the States respectively, or to the people. 
And we have already had occasion to remark at this term that 
. . . "without the States in union, there could be no such 
political body as the United States." 6 Not only, therefore, can 
there be no loss of separate and independent autonomy to the 
States, through their union under the Constitution, but it may 
not be unreasonably said that the preservation of the States, and 
the maintenance of their governments are as much within the 
design and care of the Constitution as the preservation of the 
Union and the maintenance of the National Government. The 
Constitution, in all its provisions, looks to an indestructible 
Union, composed of indestructible States. 

In this passage, the court announced its allegiance to the federal 
system of government. The statement, indeed, came dangerously 
near an open espousal of the doctrines and philosophy of the ante 
bellum advocates of State rights. There is, however, a great and 
fundamental distinction between the theory of State rights here 
defended and the doctrine of State sovereignty which the court 
repudiated. Thus far. therefore, the court held that the war had 
not destroyed the identity, the individuality, or the constitutional 
rights and powers of the States. The judicial department, con- 

'County of Lane v. State of Oregon, 7 Wallace, 76. 
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sequently, was strenuously opposed to the Sumner theory of State 
suicide, since it declared a State an indestructible entity. Finally, 
it must be said of the passage that it is a glorification of the Union 
and the federal, in contradistinction to a consolidated, system of 
government. 

2. The Location of Sovereignty in the United States 

In the case of County of Lane v. The State of Oregon, — a part 
of which was virtually incorporated in the case of Texas v. 
White,— the court gave expression to certain ideas relative to the 
nature of the relationship existing between the States and the 
United States. In such connection, attention is invited to the 
following quotation : 7 

The people of the United States constitute one nation, under one 
government, and this government, within the scope of the powers 
with which it is invested, is supreme. On the other hand, the 
people of each State compose a State, having its own government, 
and endowed with all the functions essential to separate and in- 
dependent existence. The States disunited might continue to 
exist. Without the States in Union there could be no such politi- 
cal body as the United States. 

In Texas v. White, the court, as has been pointed out, held that 
the successful termination of the war by the Union forces, al- 
though establishing the perpetuity and indissolubility of the 
Union, had by no means implied that the constitutional rights 
and powers of the several States had been abridged. On the con- 
trary, the preservation of these rights and powers had been and 
continued to be as much the care and design of the Constitution 
as had been and are those of the national government. The po- 
litical entity to which these rights were judicially assured was 
defined as — 

A political community of free citizens, occupying a territory of 
defined boundaries, and organized under a government sanctioned 
and limited by a written constitution, and established by the con- 
sent of the governed. 

The court further declared that "it was the union of such States, 
under a common constitution, which forms the distinct and 

'7 Wallace, 76. 
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greater political unit, which the Constitution designates as the 
United States." The grand result is: An indestructible Union 
composed of indestructible States. 

In the excerpts here quoted, there is embodied, in general terms, 
what appears to be the Supreme Court's theory of the location of 
sovereignty in the United States. There is, in them, of course, 
no speculation concerning the nature of sovereignty, but only a 
statement of its exact location according to the opinion of the 
court. There are also the ex cathedra ideas of the court as to the 
changes, if any, which were effected in this location by the late 
war. It is the design of this section of the paper to comment 
briefly upon this theory. 

Just what the war actually accomplished in determining the 
location of sovereignty in the Union has caused considerable dif- 
ference of opinion. This result was possibly the inevitable con- 
sequence of the complex purpose for which the great war was 
fought. The Supreme Court, in the opinion of the writer, enun- 
ciated in the case of Texas v. White its theory of the location of 
sovereignty under the Constitution, and of the effect of the war 
thereon. 

This theory was opposed, in many respects, to those which found 
widest acceptance before the war. According to the opinion in 
this case, sovereignty, under the Constitution, resides neither in 
the people en masse nor in the individual States. On the con- 
trary, it is organized and reposed in the political peoples of the 
several States in Union. Both the federalistic idea that the peo- 
ple as a whole, irrespective of State lines, are sovereign and that 
of Calhoun that the particular State is sovereign are renounced. 
Instead, the court declared that the rights claimed by the South 
for the individual State were possessed by all the States as a col- 
lective unit. When this theory is applied to the words of the 
preamble of the Constitution, "We, the people of the United 
States of America," they mean the peoples of each State as they 
form the political community under the written constitutions of 
those States. Under this conception, the term "United States" 
becomes surcharged with meaning and significance. It is in these 
States united that sovereignty resides, 8 in an indestructible Union 

8 Brownson, American Republic, 220 et seq. In reference to such a 
theory, he argues, "We the people of the United States," — Who are this 
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of indestructible States. There was a revolution, therefore, in 
1861-1865 in political theory, but not in law; for the above inter- 
pretation of the Constitutional system, it is to be presumed, was 
held by the court to have been the proper one from the date of the 
foundation of the government. Such is the theory, as I see it, 
that was advanced by the Supreme Court. 

The following rules may be adopted as a guide in the search 
for the location of sovereignty : In the first place, sovereignty, in 
orderly states, resides in the political corporation which actually 
establishes and ordains the organic law and which, in accordance 
with the means and methods provided by that law, possesses the 
power to amend, supersede, or abolish it on occasion; secondly, in 
revolutionary societies, it resides in the group, however organized, 
which assumes and, by whatever means, exercises such creative, 
amendatory or destructive powers. Let us now see if the 
theory is historically consistent with our constitutional experience. 
There is probably no fact in American history more firmly and 
ineontrovertibly established than that the Constitution was rati- 
fied and the general government set up by virtue of the acts 
of eleven States. These States meeting in separate conven- 
tions debated the Constitution and, impelled by various motives 
and reasons, ratified it. 10 These States and two others had 

people? How are they constituted and what are the modes and condi- 
tions of their existence? . . . Are they the people of the States sev- 
erally? No; for they are called the people of the United States. Axe 
they a national people really existing outside and independently of their 
organization into distinct and mutually independent States? No; for 
they define themselves to be the people of the United States. If they had 
considered themselves as States only, they would have said, "We, the 
States"; and, if independently of State organization, they would have 
said, "We, the people do ordain," etc. 

The key to the mystery is precisely in this appellation, United States, 
which is not the name of the country, for its distinctive name is America, 
but a name expressive of its political organization. In it there are no 
sovereign people without States, and no States without Union, or that are 
not united States. The term united is not part of a proper name, but is 
simply an adjective qualifying States, and has its full and proper sense. 
Hence, while the sovereignty is and must be in the States, it is in the 
States united, not in the States severally, precisely as we have found the 
sovereignty of the people is in the people collectively, or as society, not 
in the people individually. For another statement of the theory, see Hurd, 
Theory of our National Existence. For the history of the phrase "We, 
the people, etc.," see the journal of the Constitutional Convention and 
Hunt (editor), Madison's Works, III, 23-25; IV, 92 et seq.; Cralle 
(editor), Calhoun's Works, I, 133. 

10 Madison held that the States in convention assembled represented the 
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been previously in a union which was thereby superseded and 
abolished. It seems that there can be no question that had 
more States willed it, they might have remained out of the new 
Union, but that they did not so elect is a matter of history. 
While they were acting in the high capacity of ratifying the Con- 
stitution, however, they were united under the Confederacy; and, 
had the States refused ratification, it is to be presumed that, at 
least for the time being, the Confederacy would have continued 
its existence. That Confederacy, however, was destroyed when 
the ninth State ratified the Constitution, and a new Union in 
which there were eleven members, instead of thirteen as formerly, 
was set up. We are constrained, therefore, to the conclusion that, 
as a matter of fact, the constituting act was done by several of the 
States united under the Confederacy, but acting separately and 
without any official connection with any other State. The ratify- 
ing conventions, furthermore, were elected by political communi- 
ties in which the suffrage qualifications were radically different. 11 
Since the Constitution did not establish a general or particular 
suffrage qualification for the convention electors, this was a mat- 
ter left to the States and by them controlled. So far as there was 
a legal election for such conventions, it was held under State 
laws; and it was the politically organized peoples of the various 
States who chose the delegates to the conventions. It seems clear, 
also, that the acts of the conventions were voluntary to the extent 
that they might have rejected the Constitution with as much right 
as they ratified it. Whatever the motives controlling them, what- 
ever the political or economic forces actuating the votes, the fact 
is plain that the Constitution was ratified by the representatives 
of the political communities in the various States. Thus the peo- 
ple of the territories, such as Ohio, Kentucky, and Tennessee, took 
no corporate part in the establishment of constitutional govern- 
ment, although their inhabitants to some extent were citizens of 
the States and occupied the lands which were then the common 
property of the States. Had the people at large been those re- 
State in its sovereignty. See letter to Judge Spencer Roane, Works, IX, 
66; and also Works, VI, 352. In the latter reference, he remarked, "The 
State governments are not the parties to the compact, but the States in 
their sovereign capacity." 

"Beard, An Economic Interpretation of the Constitution, 64-72; 239- 
252; McKinley, Suffrage in the American Colonies. 
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ferred to in the preamble of the Constitution, it seems but logical 
to suppose that those outside the States would have been given a 
voice in the establishment and ordination of the new government. 
With the Constitution ratified by the States in union, and the 
government set in operation under it, it is pertinent to inquire 
where the power resides which can legally change the law. The 
Constitution ordains that an amendment adopted by a two-thirds 
majority of both houses of Congress and ratified by a three-fourths 
majority of the' States effects, to that extent, a change in the in- 
strument. An alternative process is proposed by which a conven- 
tion called by Congress at the request of two-thirds of the States 
may submit amendments. These propositions are, in turn, 
brought before the States, and, in case they are accepted by three- 
fourths of them, the organic law is again altered, modified, or en- 
larged. Since the second method has become obsolescent, it may 
be said that Congress is endowed with the power of initiation. 
In either case, the States have the final and decisive power of de- 
termining whether such amendments shall be valid. While each 
State acts in a separate, independent manner, the validity of its 
ratification or rejection arises from the fact that the State is a 
member of the Union. In each case, also, the body which decides 
between ratification and rejection is the representative of the po- 
litical community which exists within the boundaries of the State. 
There is no constitutional requirement which makes the electorate, 
of one State similar to that of other States, and, as a matter of 
fact, they are not alike. 

It will be profitable to narrow this investigation for the moment 
to a consideration of legal sovereignty, — that is, to the law-making 
and law-executing power. In this restricted realm, we find the 
representatives in Congress are elected and controlled, — so far as 
there is a control through election, — in accordance with the theory 
of the Supreme Court. In the important function of electing 
Congressmen, the power of fixing the suffrage qualifications re- 
sides in the States. The electoral qualifications in such instances 
are those required by the States for participation in the election 
of members to the most popular branch of the State legislature. 
With such restrictions as the States impose, the Representatives 
and Senators are elected by the people of the several States. In 
the case of the Eepresentative, the State has the power, and employs 
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it, of designating the bounds of the district. It is often said that 
he is the representative of the people. This maxim must be con- 
strued, however, to mean that he represents the political people of 
a State ; and it is a significant fact that, as no Congressional dis- 
trict ever overlaps the boundary of the State, he is strictly a State 
representative. There is, to sum up, no necessary similarity in 
the modes prescribed for the election, in the machinery employed, 
or in the suffrage franchise. These are State matters. It is in- 
teresting to note, also, that, in actual law making, the enacting 
clause reflects the influence of the theory. The words, with some 
slight variations, are : "Be it enacted or resolved by the House of 
Eepresentatives of the United States in Congress assembled." 

The election of the President and Vice-President is one of the 
nicest tests of this theory. These officers are elected by the peo- 
ple of the States, despite the fact that the expression of their will 
is made indirectly. The Electoral College has become, as is well 
known, a registering board ; but it is of importance still because of 
the constitutional requirement that a majority must be in favoi 
of one candidate before his election is secured. It is not de- 
manded, therefore, of the presidential candidate that he obtain a 
popular majority; and, as a matter of fact, it has very often hap- 
pened that the successful candidate did not receive such a ma- 
jority. The suffrage, again, is controlled by the States. The elec- 
tion of President in Massachusetts has no connection, legally and 
officially, except in point of time, with that in Texas, Connecticut, 
or New York. The cumulative results in all the States form the 
election for this office. In case the election is thrown into the 
House of Eepresentatives, the action is effected by votes of the 
States, — in a united capacity. 

To this extent do the facts of the legal organization of the ex- 
isting political system substantiate the theory of the court. Under 
the opinion in Texas v. White, governmental authority and power 
are divided between the general government on the one hand and 
those of the States on the other. 12 Thus far the traditional di- 
vision of power was followed and endorsed; but sovereignty, in its 
political aspects, resides in the States in Union, and is not divided. 

a Ex Parte Siebold, 100 U. S.. 371. 
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3. The Contract Theory and Secession 

Returning from this search for the location of sovereignty in 
the American Union, which has led the discussion somewhat far 
afield, attention must now be directed to the conclusions of the 
court as to the character and status of Texas before and after the 
attempt at secession. The court argued that the union of Texas 
with the United States was something more than a compact. It 
was the irrevocable incorporation of "a new member into the politi- 
cal body. And it was final." When Texas accepted the terms of 
annexation, a union was formed in which there "was no place for 
reconsideration, or revocation, except through revolution, or the 
consent of the States." There was in this last sentence a curious 
inconsistency of reasoning which destroyed the logical finality of 
the conclusions which Chief Justice Chase had drawn from the 
preambles of the Articles of Confederation and the Constitution 
respecting the perpetuity and indissolubility of the Union. There 
was after all a way by which this Union could be broken up: 
through consent of the States. 

The idea that the States, in 1787, consciously and deliberately 
made a contract with each other, that this contract is irrevocable 
and binding on the parties entering into it, and that, to be ab- 
rogated, it must have the consent of all the contracting parties, is 
here adopted. This conception of the Union found its earliest 
and ablest exponent in Madison, who claimed that it was the 
philosophical basis upon which he framed the famous Virginia 
Resolutions. There the doctrine is set forth that the Union is a 
compact to which the States severally were parties. 18 The politi- 

13 The following extract from the Virginia resolutions is pertinent: "That 
this assembly doth explicitly and peremptorily declare that it views the 
powers of the Federal Government, as resulting from the compact to which 
the States are parties, as limited by the plain sense and intention of the 
instrument constituting that compact, as no further valid than they are 
authorized by the grants enumerated in that compact; and that in case 
of a deliberate, palpable, and dangerous exercise of other powers, not 
granted by the said compact, the States, who are parties thereto, have the 
light, and are in duty bound, to interpose for arresting the progress of 
the evil, and for maintaining, within their respective limits, the authori- 
ties, rights, liberties, appertaining to them." See MacDonald's Select Doc- 
uments. Illustrative of the History of the United States, 1176-1861, 
p. 156. The Kentucky Resolutions are much stronger in their sentiment 
for the rights of the States to interfere, and there is even the word 
"nullify"; but Madison stated that Jefferson had the same idea when he 
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cal result of this compact was the creation of the general govern- 
ment of the United States to which certain specifically enumer- 
ated powers were delegated. The exercise of powers was precisely 
limited to those mentioned in the Constitution. In case of an ex- 
ercise of power not granted, the resolutions contemplated an in- 
terposition of the States to prevent a violation of the constitu- 
tional pact. This guardianship of the Constitution was a solemn 
duty imposed upon the States. During the Nullification period, 
when Madison came to interpret these resolutions, he maintained 
that he was speaking of the powers and duties of the States in 
their plural and collective capacity, and not of those of a single 
State. Thus all the parties to the compact could challenge and 
refuse compliance with the supposedly unconstitutional acts of the 
general government, but this right and power were denied to a 
single State, which could only initiate an inquiry or an agitation 
of the matter that might lead to a redress of the injustice pro- 
tested against. 

Prom the premise that the Union is a compact to which the 
States are parties, Madison drew certain conclusions as to the re- 
sponsibility of the United States and the States in the perform- 
ance and observance of their mutual constitutional obligations. 
There were occasions when it became the duty of the States to in- 
terfere in order to check the encroachment of the general govern- 
ment upon the limitations prescribed by the Constitution. Thus 
the rights and powers of the States and the liberties of their peo- 
ples would be preserved. On the other hand, the States had en- 
gaged themselves in this compact, and must govern themselves 
accordingly. They could not release themselves from the compact 
at their own pleasure. 

It is the nature and essence of a compact that it is equally ob- 
ligatory upon the parties to it, and that no one of them can be 
liberated therefrom without the consent of the others, or such a 
violation of it, or abuse of it by the others, as will amount to a 
dissolution of the compact. . . . Applying a like view of the 
subject to the United States it results that the compact being 
among individuals as embodied into States, no State at pleasure 
can release itself therefrom, and set up for itself. The compact 
can only be dissolved by consent of the other parties, or by the 

was writing his resolutions, and that he would have repudiated any other 
interpretation of them. 
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usurpation of power justly having that effect. It will hardly be 
contended that there is anything in the compact authorizing a 
party to dissolve it at pleasure. 1 * 

Madison argued that the attempt by one party to expound or 
annul the compact gave the others the option of accepting the 
annulment or insisting, peaceably or forcibly, upon the fulfillment 
of obligations by the recalcitrant member. Immediately, how- 
ever, he said that such an enforcement would be disastrous and 
"fatal to the hopes of liberty and humanity; and presents a 
catastrophe at which all ought to shudder." 15 

The same idea was echoed in the public utterances and procla- 
mations of President Jackson during the nullification period. It 
was also popular among those who opposed secession and nullifi- 
cation on grounds other than those which controlled the action of 
Jackson. The questions and issues were political in nature, to a 
large extent, and, as there would inevitably be a division of senti- 
ment, it was not likely that consent should ever be secured for a 
dissolution of the Union ; so the theory was employed later by the 
most ultra-radical unionists. The argument of the various parties 
which adopted this theory was very similar to that of Madison. 
In fact, the administration leaders in the Jackson period, like 
Senator Benton, of Missouri, employed the actual words of Madi- 
son as authoritative refutation of the extreme State rights posi- 
tion of those who favored nullification. The attitude of the 
President was made clear in the famous proclamation to South 
Carolina, in which, after some vacillation and hesitation, the com- 
pact theory is accepted, with the results which Madison had de- 
scribed. In this connection he said, 

Because the Union was formed by compact, it is said that the 
parties to that compact may, when they feel themselves aggrieved, 
depart from it: but it is prescisely because it is a compact that 
they cannot. A compact is an agreement or binding obligation. 

"Hunt (editor), Madison's Works, IX, 355-356. 

lf, Ibid., 357. The theory of contract above presented was frequently re- 
peated by Madison. Its reaffirmation is found in the assertions: "Were 
this a mere league, each of the parties would have an equal right to ex- 
pound it; and of course, there would be as much right in one to insist on 
the bargain, as in another to renounce it" ( IX, 347 ) ; "The former ( a 
particular State) as only one of the parties, owes fidelity to it, till re- 
leased by consent, or absolved by an intolerable abuse of the power 
created" (IX, 490). 
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It may by its terms have a sanction or penalty for its breach or 
it may not. If it contains no sanction, it may be broken with no 
other consequence than moral guilt: if it have a sanction, then 
the breach insures the designated or implied penalty. 16 

He argued that every government has a sanction, — the right of 
self-preservation. The implication is, also, that the government 
of the United States has the power to enforce the fulfillment by 
the States of the obligations incident to the contract. In his 
special message to Congress in December of 1832, Jackson restated 
his position in the following expressive terms: 

The right of the people of a single State to absolve themselves at 
will, and without the consent of the other States, from their 
solemn obligations, and hazard the liberties and happiness of the 
millions which compose this Union, cannot be acknowledged. 
Such authority is believed to be repugnant both to the principles 
upon which the general government is constituted, and to the ob- 
jects which it is expressly formed to attain. 17 

The contract theory was one of the strongest and most popular 
arguments against the action of the Southern States, in 1860-1861, 
when they seceded from the Union. Lincoln recognized its force, 
and employed it in his inaugural as an argument in rebuttal of 
the State sovereignty doctrine asserted by the seceding States. 
He put it in the form of questions! — t8 

If the United States be not a government proper, but an associ- 
ation of States in the nature of contract merely, can it, as a con- 
tract, be peaceably unmade by less than all the parties who made 
it? One party to a contract may violate it — break it, so to speak; 
but does it not require all to rescind it? 

Such was the theory which the court adopted. Since the other 
States did not consent to its renunciation of the Union, the court 
was of the opinion that despite the actions of Texas, 

the obligations of the State, as a member of the Union, and of 
every citizen of the State, as a citizen of the United States, re- 
mained perfect and unimpaired. It certainly follows that the 
State did not cease to be a State, nor her citizens to be citizens 
of the Union. If this were otherwise, the State would have be- 

"MacDonald, Select Documents, op. cit., 279. 

"Richardson, Messages and Papers of the Presidents, II, 621. 

18 Nicolay and Hay (editors), Lincoln's Works, II, 3. 
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come foreign, and her citizens foreigners. The war must have 
ceased to be a war for the suppression of the rebellion, and must 
have become a war for conquest and subjugation. 10 

Our conclusion, therefore, is, that Texas continued to be a 
State in the Union, notwithstanding the transactions to which we 
have referred. 

Confronted with the alternative of declaring a particular po- 
litical community a State or not a State, — an alternative created 
by conditions arising from secession, the war, and the attempts to 
restore or reconstruct the commonwealths which were formerly the 
Southern States in the Union, — the court encountered the diffi- 
culties of those who would reconcile the facts and results of revo- 
lution with historic traditions, legal precedents, and political 
theories which that revolution, in large measure, sought to de- 
stroy. In the state which has no written constitution the problem 
is not a particularly serious or difficult one, for the facts of revo- 
lution can then be admitted without, legal complications; but when 
the public law of a country is embodied in the fixed and rigid forms 
of a written constitution, the effort becomes involved in complica- 
tions and, oftentimes, in contradictions. In the United States, 
there has always been a very large element which has sought to pre- 
serve the historic continuity of our constitutional law. Even during 
the war and reconstruction periods, when radicalism was rampant, 
a strong effort was made, especially in the Senate, to prevent a 
hiatus in legal development. Loyalty to and respect for the Con- 
stitution were often invoked in order to prevent too radical a de- 
parture from earlier forms. And when the time came for the 
establishment of the results of the war in the law of the land, 
care was taken that there should be an uninterrupted progression 
in the legal history of the nation. In laboring for the accom- 
plishment of this purpose, the course of reasoning followed by the 
conservatives was frequently tortuous and inconsistent. Notwith- 
standing this fact, the duty and task of securing this end were 
assumed by the Supreme Court of the United States, and the opin- 
ion in the case of Texas v. White was written with this purpose 
in view. 

"This would have been contrary to the resolutions of Congress, declaring 
the nature of the war, Dunning, Essays, 13. 
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4. The Consequences of Eebellion 

The fact that the obligations and duties of Texas and her citi- 
zens remained unaltered during the period of civil strife, and that 
the State as such was not destroyed, was not to be taken as an 
indication that the relations of the State with the general govern- 
ment remained unchanged. There must be certain relations of 
the State and the Union complete and unbroken before a suit 
can be brought before the Supreme Court by the State. In other 
words, Texas, in order to sue as a State, must possess a state gov- 
ernment "competent to represent the State in its relations with 
the National government, so far at least as the institution and 
prosecution of a suit is concerned." 20 Marshall, in the case of 
Hepburn and Dundass v. Ellxey, had held that the community, 
claiming to be a State, must actually have representatives in Con- 
gress, that the relations of the State to the Federal government 
must be complete, in order to invoke the original jurisdiction of 
the Supreme Court. 21 These requirements Chief Justice Chase 
calmly set aside. He argued that, while obligations often remain 
unimpaired, the relations may be undergoing the most violent dis- 
ruption. This was revolutionary doctrine, but so were the circum- 
stances which demanded attention. 

The obligations of allegiance to the State, and of obedience to 
her laws, subject to the Constitution of the United States, are 
binding upon all citizens, whether faithful or unfaithful to them; 
but the relations which subsist while these obligations are per- 
formed are essentially different from those which arise when they 
are disregarded and set at naught. 

He contended that there were times, when the people and govern- 
ment of a State departed from their allegiance to the Union and 
from the performance of their duties, as in the time of civil war, 
when the rights and privileges of the State were suspended. 
Under such circumstances, it would be absurd to claim the right 
to representation in Congress. Instead of having that right, "the 
government and the citizens of the State, refusing to recognize 
their constitutional obligations, assumed the character of enemies, 
and incurred the consequences of rebellion." Just what, under 

20 7 Wallace, 726-727. 
21 IMd., 727. 
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the Constitution, were the nature and prerogatives of the State, 
in such a condition, the court did not feel it necessary to specify. 
The opinion presented the curious phenomenon, of an abstract en- 
tity, a State, remaining in the Union, while devoid of loyal gov- 
ernment and inhabitants. To this extent, the court adopted the 
forfeited rights theory of the status of the States. 

It has been seen that the court required the State to meet cer- 
tain requirements before it could take advantage of the original 
jurisdiction. These were spoken of by the court in vague and 
general terms. No specific rule was laid down by which it would 
be possible to determine with certainty whether or not a particu- 
lar political body, purporting to be a State, possessed the pre- 
requisites which made such an invocation legal and proper. In 
the first place, it was asserted that there must be a government 
competent to represent the State in the national government. It 
was not required that this government actually have representa- 
tives in good standing at Washington, — only that it be capable of 
having them there. A state government in rebellion against the 
United States could not sue in the court, but this inhibition did 
not extend to other governments of proper allegiance which might 
under different circumstances be organized. 22 Instead of announc- 
ing a definite criterion by which the claims of a State might be 
judged, each case must be decided upon its own merits by the court. 

5. Restoration and Reconstruction 

The duties of the United States when confronted by the extra- 
ordinary conditions of 1861 were twofold: the first was the sup- 
pression of the rebellion, and the second was the restoration of 
the erring States to their former relations. The authority for 
the first, said the court, is provided by the Constitution in the 
power to suppress insurrection and carry on war; and, for the 
second, in the obligation of guaranteeing a republican form of 
government to each State. The latter power is the natural and 
necessary complement of the former. The application of these 
very clear powers and duties would have been simple enough had 
the task not been complicated by an additional element — the great 

"This opinion, for example, would not have prevented the Peirpoint gov- 
ernment of Virginia from suing in the court. 
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social change in the status of the negro which resulted from the 
success of the Union cause. In accordance with, the Emancipa- 
tion Proclamation, as it was interpreted in military circles, the 
negro slaves became freemen whenever the federal forces obtained 
control of certain Southern States and districts. 23 This applica- 
tion of the war power was later confirmed by the ratification of 
the Thirteenth amendment to the Constitution. According to the 
Chief Justice, all these acts from the beginning made it clear that 
there "must be complete enfranchisement" of the freedmen. 

The new freedmen necessarily became a part of the people, and 
the people still constituted the State; for States, like individuals, 
retain their identity, though changed to some extent in their con- 
stituent elements. And it was the State, thus constituted, which 
was now entitled to the benefit of the constitutional guaranty. 2 
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Although this was a non sequitur of the most flagrant type, its 
annunciation denoted how far revolutionary ideas had invaded the 
court room. It may be safely said that, since the formation of 
the government, the States had retained the right to determine 
the suffrage qualifications. Here it is implied that any govern- 
ment which debarred the negro from equal participation in the 
privileges of its citizens was not truly republican in form. This 
idea was not expressly stated, but the implication is so strong that 
it is impossible to doubt what was in the mind of the court. It 
showed how far the judiciary had traveled from the interpreta- 
tion of Daniel Webster and the ante helium lawyers of his school. 
Madison, in the Federalist, had declared that this clause had im- 
posed upon the United States the duty of guaranteeing the con- 
tinuity of the systems of state governments then in existence, or, 
in other words, that it was an insurance against the destruction 
of that form of government which was in vogue at the time of 
the adoption of the Constitution and which was most certainly 
considered republican. 25 The primary aim was to prevent the in- 

^Dunning, Essays, 133-135; Schofield, Forty-six Years in the Army, 370. 

M l Wallace, 728-729. 

K See No. 43 of the Federalist (Lodge Edition), 270 et seq. There, in 
discussing the guaranty clause, he says, "In a confederacy founded on re- 
publican principles, and composed of republican members, the superintend- 
ing government ought clearly to possess authority to defend the system 
against aristocratic or monarchical innovations." The members, therefore, 
of the Union should have their republican governments "substantially 
maintained." This protection and authority extend no further, said Madi- 
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traduction of monarchical elements which might subvert the exist- 
ing order. 

Webster, in his great argument in the case of Luther v. Borden, 
had said. 26 

The law and the Constitution go on the idea that the States are 
all republican, that they are all representative in their forms, and 
that these popular governments in each State, the annually created 
creatures of the people, will give all proper facilities and neces- 
sary aids to bring about changes which the people may judge 
necessary in their constitutions. 

A corollary of this doctrine is that when the governments of the 
States are changed the alteration must be accomplished in accord- 
ance with the amending clause of the constitution of the State. 
The duty of the United States was to protect the State against 
changes of any other character or by any other method. 

In the leading case of Luther v. Borden, above mentioned, Chief 
Justice Taney held that the guaranty clause was an obligation 
for Congress to fulfill. "Under this article of the Constitution it 
rests with Congress to decide what government is the established 
one in the State. For as the United States guarantee to each 
State a republican form of government, Congress must neces- 
sarily decide what government is established in the State before 
it can determine whether it is republican in form or not." 27 When 
Congress decides, the decision is binding upon every other depart- 
ment of the government. The executive authority, also, has a cer- 
tain power in the matter. In case of domestic violence within 
the State, Congress must provide means for meeting the exigency. 
The method of procedure had been provided in the act of Febru- 
ary 28, 1795, by which the President, on application of the State 
authorities, could suppress an insurrection.' The President, there- 
son, than guaranteeing the continuance of the pre-existing governments. 
The States might change their governments, but in the process of substi- 
tution and alteration, they must take care that the product be republican. 

This clause should be taken in connection with those which protect the 
State against foreign invasion and against domestic violence. All of these 
provisions are aimed to maintain the stability and integrity of the State 
government. Thus Madison treats the subject in that number of the 
Federalist. For the views of the Constitutional Convention, see Hunt 
(editor), Madison's Works, III, 93, 144, 469-471. 

M McIntire (editor), Webster's Works, VI, 217 et seq.; Dunning, Essays, 
132. 

27 7 Howard, 42. 
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fore, is empowered to decide whether the conditions call for inter- 
ference; and, since he must act on the demand of the state au- 
thorities, he must decide which is the legal government of the 
State. Thus hoth branches of the political power have a part in 
the recognition of State governments and in guaranteeing to them 
a republican form. Such a recognition by the political power 
made the government legal in the eyes of the judicial department. 

Such was the accepted interpretation of the guaranty clause be- 
fore the war period. 28 The first indication of the use to which 
the clause was afterwards put was furnished by the famous Sum- 
ner resolutions of February 11, 1862, in which he claimed for the 
national government the power to set up within the territory of 
the recreant States new governments, in the organization of which 
should be included those ideas of political science of which he was 
so conspicuous a protagonist. In that case Congress, in accord- 
ance with the injunction of the Constitution, should assume juris- 
diction of the territory which was formerly occupied by the States 
now in rebellion against the Union, and should proceed to estab- 
lish republican governments. 

At the time of its announcement, this idea, in connection with 
others equally revolutionary, so shocked the conservatives that the 
resolutions were never debated. In January of 1864, however, a 
bill was introduced by Eepresentative Henry Winter Davis to 
guarantee to certain States a republican form of government, when 
the ideas of Sumner were made use of. This bill was immedi- 

^There had, indeed, been intimations of a different conception of its 
meaning, but they had not received any very general approval. Of this 
nature were the comments of Senator John Forsyth, of Georgia, in 1833, 
when the bill for the enforcement of the collection of revenue duties, a 
measure to deal with the South Carolina difficulty, was being debated. At 
the same time, Calhoun's resolutions defining the nature of the Union 
were being considered. Forsyth, one of the most distinguished of the 
Jackson administration leaders in the Senate, declared that the United 
States had the power to enter a State and change its government so as 
to make it conform to the accepted idea of a republican form of govern- 
ment. This daring utterance aroused the immediate and vehement oppo- 
sition of Calhoun, who said that he was amazed to hear such a doctrine 
announced by a Southerner in whose State there existed a peculiar insti- 
tution which might be declared incompatible with a republican form of 
government by its enemies. (Crallg (editor), Calhoun's Works, II, 308; 
Annals of Congress, 1833, Vol. 9, Part 1, p. 774.) Although it seems 
from the meager reports of this debate that the declaration of Forsyth 
did not attract great attention, it nevertheless stands as a precedent for 
the radical interpretations given to the clause during the war period. 
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ately occasioned by a message of President Lincoln's which had 
been submitted during the previous month. A part of the mes- 
sage was devoted to a statement of reasons for the reorganization 
and restoration of those States from which the Confederate forces 
had been expelled to their normal relations with the national gov- 
ernment. The procedure for this had been announced in his proc- 
lamation of amnesty and reconstruction of the same day, Decem- 
ber 8, 1863, on which the message was sent to Congress. One 
basis for his action was the guaranty clause, and it was appealed 
to as justification for protecting the loyalist element of Louisiana 
and Arkansas. "This section of the Constitution contemplates a 
case wherein the element within a State favorable to republican 
government in the Union may be too feeble for an opposite and 
hostile element external to, or even within, the State; and such 
are precisely the cases with which we are now dealing." 30 This 
statement referred to the constitutional provision for the protec- 
tion of the State against invasion and domestic violence. The re- 
sult of the message was the bill already mentioned. In reference 
to the guaranty clause, Davis, speaking for the bill, remarked, 31 

That clause vests in the Congress of the United States a plenary, 
supreme, and unlimited political jurisdiction, paramount over 
courts, subject only to the people of the United States, embracing 
within its scope every legislative measure necessary and proper 
to make it effectual; and what is necessary and proper, the Con- 
stitution refers, in the first place, to our judgment, subject to no 
revision but that of the people. It recognizes no other tribunal. 
It recognizes the judgment of no court. It refers to no authority 
except the will of the majority of Congress, and of the people on 
the judgment, if any appeal from it. 

He contended that there could be no republican government in 
the State which refuses to obey the Constitution, or in that State 
whose government the President and the Congress of the United 
States do not, on their part, recognize as legal. Since the South- 
ern States were not so recognized by Congress, and had no repub- 
lican governments, it was the imperative duty of Congress to sup- 
ply them with such. Congress could organize a government, in 

"Nicolay and Hay (editors), Lincoln's Works, II, 454-455; McCarthy, 
Lincoln's Plan of Reconstruction, 225 et seq. 
"Congressional Globe, appendix, part IV, 1 Sess., 38th Cong., p. 82 et seq. 
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accordance with its ideas of what that government should be, and 
then recognize it as legal and established. And there was no 
power under the Constitution which could gainsay the act. This 
elaborate argument was made in order to provide a means for the 
Congressional abolition of slavery, and, later, for an assurance of 
the civil rights of the freedmen. While it was admitted that this 
was a power which could be called in activity only by a dereliction 
of the States, it was claimed that, when once invoked, there was 
no legal limitation upon it. 32 

The Texas v. White case was the first instance in which the 
Supreme Court was called upon to construe the guaranty clause 
since the introduction of the new and unhistorical interpretation 
of that clause. The opinion in this regard, — obiter dictum though 
it was, — reflected the revoluntionary spirit of the time, and went 
far toward endorsing the radical view. By implication, the opin- 
ion would make it obligatory upon the United States to institute 
the change when the State government does not conform with the 
ideal entertained by the federal government. This necessitated a 
violent shifting of the center of political gravity from the States 
to the federal government, and a consequent centralization of 
power in the latter. In requiring admission of the freedmen to 
the electorate as a sine qua non to the possession of a republican 
form of government, the reasoning of the court reminds one of 
that of Sumner, who solemnly assured the Senate that prior to 
the ratification of the Thirteenth amendment, there had been, with 
the possible exception of Massachusetts, no republican governments 
in our States, that slavery and such a form were incompatible. 33 
He argued, moreover, that to debar the negro from the suffrage 
would be tantamount to a loss of republican form to any govern- 
ment so excluding him. 

In applying these general views, the court, to some extent, passed 
opinion on the legal propriety of both the Presidential and the 

3 -This was the famous Wade-Davis bill, which, after a long discussion, 
passed the House by a vote of 73 to 59. In the Senate, it was championed 
by Wade, of Ohio. There it was adopted first by a vote of 26 to 3, and 
later by 18 to 14. The measure was enacted on the last day of the session, 
and was carried to Lincoln only a short while before adjournment. It 
received the pocket veto of the President. His proclamation, defending his 
action, and reaffirming his determination to adhere to his own plan, 
caused the issuance of the Wade-Davis manifesto. 

33 Dunning, Essays, 134; McCarthy, Lincoln's Plan of Reconstruction, 209. 
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Congressional plans of restoration and reorganization. The Presi- 
dent's action in establishing provisional governments was upheld 
as being a power properly derived from his authority as com- 
mander-in-chief of the army and navy. He had found the State 
of Texas deprived of civil government and had supplied it until 
the people could reorganize one for themselves. 

So long as the war continued, it cannot be denied that he might 
institute temporary government within insurgent districts, occu- 
pied by the National forces, or take measures, in any State, for 
the restoration of State governments faithful to the Union, em- 
ploying, however, in such efforts, only such means and agents as 
were authorized by constitutional laws. 34 

Whether he had been in the right in superintending the entire 
process of restoration without consultation with the legislative de- 
partment, the court did not consider it necessary to state. This 
was as far as the Supreme Court would go in support of the Presi- 
dent in his controversy with Congress. Thus far, however, the 
support was definite and thorough-going, for it was declared that 
the organization of the provisional governments was within his 
power. But it was stated that he was in error in arrogating to 
himself the authority and function of guaranteeing a republican 
form of government to the State. In reference to this power, the 
court said, 

The power to carry into effect the clause of guaranty is primarily 
a legislative power, and resides in Congress. Under the fourth 
article of the Constitution, it rests with Congress to decide what 
government is the established one in a State. For, as the United 
States guarantee to each State a republican form of government, 
Congress must necessarily decide what government is established 
in the State, before it can determine whether it is republican or 
not. 85 

The action of the President, it was alleged, must be considered 
as purely temporary and provisional. It was within the consti- 
tutional competency of Congress to declare it to be so or to be 
final and complete. 

As to the acts of Congress, when setting in operation its own 
plan of reconstruction, there was nothing in the case which de- 

M 7 Wallace, 730. 

35 The words of Taney in the ease of Luther v. Borden, 7 Howard, 42. 
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manded that the court should decide whether they were constitu- 
tional or otherwise. It was only necessary, for the purposes of 
the case, to ascertain whether or not these acts had recognized the 
existing governments as established. This, in the opinion of the 
court, the Keconstruction Acts had done. These acts had pro- 
nounced the governments illegal, and had made them subject to 
the military authority and, finally, to the paramount authority of 
the United States. As a matter of fact, the district commanders 
had, in numerous cases, superseded the State authorities, and had, 
in the case of Texas, removed the governor. This showed a very 
doubtful respect for the Johnson governments, but a respect, in 
the eyes of the court, sufficient to warrant the assumption that 
they had been recognized by the political power. In denouncing 
the government as illegal, the law had mentioned the name of that 
government. It had, therefore, recognized it as existing and es- 
tablished. It may be said, furthermore, in development of this 
ingenious idea, that, although the destruction of these govern- 
ments was threatened and provided for, Congress had not actually 
destroyed them. When the State government of Texas, also, had 
been superseded and the governor removed, the successor had been 
recognized by the agent of Congress, General Sheridan. The po- 
litical power of the government, through him, had taken action, 
and the court was estopped from further inquiry. That govern- 
ment, so organized, represented the State of Texas, and had given 
its sanction to the efforts of the attorneys who were prosecuting 
the case; and "the necessary conclusion is that the suit was insti- 
tuted and prosecuted by competent authority." Texas, having 
been declared a State despite the vicissitudes undergone, had a 
government capable of representing its interests. The plea of a 
lack of jurisdiction was, therefore, dismissed. 

In this elaborate opinion, the Supreme Court had adopted the 
forfeited-rights theory in practically all the decisive arguments 
concerning the status of the Southern States. In answering the 
question, whether Texas, in consequence of her rebellious course, 
ceased to be a State in the American Union, the desire to pre- 
serve the historic continuity of legal development involved the 
court in logic of questionable soundness when it came to reconcile 
the action of Congress with the theory it chose to adopt, "His- 
toric continuity" was merely a high-sounding name, however, for 
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the theoretical continuity of the Union and the existence of the 
States had nothing to do with the practical disruption of relations 
between that Union and the States. The court was wrestling 
with the problem, in the first place, of acquiescing judicially in 
the results of the Congressional Reconstruction as accomplished 
facts, which it would be politically unwise to disturb; and, in the 
second place, of rescuing the States from the position of hopeless 
inferiority, which the Congressional policy seemed to portend for' 
them. Among those who desire a continuation of the federal sys- 
tem, this opinion should, therefore, be held in regard. Inconsist- 
ent, however, with this end was the interpretation placed upon 
the phrase "republican form of government." In this regard the 
words of Chief Justice Chase read more like the political pamphlet 
of the agitator than the calm, dispassionate opinions popularly 
supposed to be the result of judicial reasoning. Like the political 
pamphlet, its significance was lost sight of as soon as the stress 
of the issue which occasioned its production was relieved. 36 

""Inclusion of the negro in the suffrage was particularly agreeable to 
Chase as a politician. He had been as radical as any in demanding the 
enfranchisement of the freedmen, and, therefore, had been greatly dis- 
appointed when the Johnson governments had declined to extend the ballot 
to them. A letter to John Russell Young is interesting in connection with 
this general subject. "I start with the premises that Congress has full 
power to govern the rebel States until they accept terms of restoration 
which will insure future loyalty, the fulfilment of national obligations, the 
repudiation of all rebellion and the obligations of rebellion; and the secur- 
ity of all rights for all men; and that the acts of Congress must be con- 
strued with reference to these ends, liberally; . . . 

"I don't want to see Congress set aside the provisional State govern- 
ments. It would be a very mischievous measure in its effects on private 
rights, and lead to much litigation, and very seriously retard, I fear, the 
restoration of order and prosperity to the South. Congress may well pro- 
vide that the military commander may remove State officials who put them- 
selves in the way of reconstruction ; and that their successors may be 
elected by Universal suffrage, but I would not have military commanders 
authorized to appoint their successors, unless temporarily;" . . . 
See also letter to Gen. Schofiefd, May 7, 1865, Forty-six Years in the 
Army, 373. Letter to Justice S. J. Field, endorsing the work of the Com- 
mittee on Reconstruction. Warden, Chase, 526; Hart, Chase, 339, 340. 

The opinion of the court, in this particular connection, lias not had, as 
yet, any noticeable effect upon subsequent legal history. So far as the 
writer is aware, it has not been referred to for a controlling precedent in 
any later case. On the other hand, there have been opinions and decisions 
which have gone far to overthrow the doctrine which Chief Justice Chase 
here enunciated. The opinion, indeed, in Minor v. Happersett is, in effect, 
contradictory. In this case, decided in 1874 (21 Wallace, 162), the 
plaintiff, a woman, denied that the government of the State of Missouri 
was republican in form because it restricted the elective franchise to males, 
thus debarring without cause many eligible citizens. Chief Justice Waite, 
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The Matter of the Injunction 

From the questions concerning authority and jurisdiction, the 
court turned to a consideration of the merits as presented by the 
pleadings and evidence. At the time of the secession of the State 
from the Union, the Indemnity Bonds, or so many of them as re- 
mained in the State Treasury, were indisputably the property of 
Texas. As its property, the State, in the opinion of the court, 
had the right, and from the first exercised it, of imposing certain 
restrictions upon the transfer and alienation of the bonds, — re- 
strictions which the holders must accept and abide by on receipt. 
A disregard of the State law, therefore, worked forfeiture upon 

supported by the unanimous court, declared, in this case, that "The guar- 
anty is of a republican form of government. No particular government 
is designated as republican, neither is the exact form to be guaranteed, in 
any manner especially designated. Here, as in other parts of the instru- 
ment, we are compelled to resort elsewhere to ascertain what was intended. 

"The guaranty necessarily implies a duty on the part of the States 
themselves to provide such a government. All the States had governments 
when the Constitution was adopted. In all the people participated to 
some extent, through their representatives elected in the manner specially 
provided. These governments the Constitution did not change. They were 
accepted precisely as they were, and it is, therefore, to be presumed that 
they were such as it was the duty of the States to provide. Thus we have 
unmistakable evidence of what was republican in form, within the mean- 
ing of that term as employed in the Constitution." 

Here is a more or less direct return to the historical interpretation of 
the clause, and, in addition, a general statement as to the nature of a 
republican form. The idea seems to be entertained that a representative 
government is republican in form. Whether or not this is the only form 
that is republican, the court does not state, but that the framers had such 
a conception of the nature of a republican form, the court was then con- 
vinced. 

In the matter of In re Duncan (139 U. S., 449; also Crampton v. Za- 
briskie, 101 U. S., 601), an appeal from the State of lexas in which it 
was declared that on several grounds the laws of that State were incom- 
patible with a republican form of government, the court, speaking through 
Chief Justice Fuller, emphatically endorsed the argument of Webster in 
the controlling case of Luther v. Borden. There is also, in this case, a 
further development of the idea of the nature of republican government 
which was held, to some degree, in Minor v. Happersett: "By the Con- 
stitution, a republican form of government is guaranteed to every State 
in the Union, and the distinguishing feature of that form is the right of 
the people to choose their own officers for governmental administration, 
and pass their own laws in virtue of the legislative power reposed in rep- 
resentative bodies, whose legitimate acts may be said to be those of the 
people themselves; but, while the people are thus the source of political 
power, their governments, National and State, have been limited by writ- 
ten Constitutions, and they have themselves thereby set bonds to their 
own power, as against the sudden impulses of mere majorities." In 
this and all other cases in which this subject has been involved, there 
is consistent opinion to the effect that the duty of guaranteeing to the 
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the bonds transferred. The court held that the repealing act was 
inoperative and void, since it was adopted at a time when the 
State government was in armed hostility to the government of the 
United States. The contract, also, between the Military Board 
and White and Chiles was without standing in law, since it was 
made in deliberate furtherance of the Confederate cause. 

The court admitted the argument that the State government 
of Texas was, at least for some purposes, a de facto government 
which could transact legal business and pass valid laws. As the 
only government in the State, it had performed the ordinary func- 
tions of administration, and its acts were, to a certain extent, 

States republican forms of government is reposed in the political power. 
In Minor v. Happersett, however, the idea is presented that the States 
must provide the government which it desires the United States to guar- 
antee. In the last case mentioned, In re Duncan,, the court states that 
representative governments have been considered republican in form. This 
idea was reiterated with enthusiasm, in 1900, when the matter came up 
in the case of Taylor and Marshall v. Beckham (178 TJ. S., 548). The 
entire question of republican form of government came up for review in 
the unique cases of the Pacific States Telephone and Telegraph Company 
v. Oregon and of Kiernan v. The City of Portland (223 U. S., 118, and 
Ibid., 151). The legal points involved in these cases were precisely the 
same to the extent that the judgment rendered in one sufficed for the 
other. It was claimed by the plaintiffs that the adoption of the initiative 
and referendum amendment to the State Constitution of Oregon had ren- 
dered the government of that State unrepubliean in form since it had con- 
verted it from a representative government to a pure democracy. In a 
masterly opinion, Chief Justice White adopted practically in toto the 
reasoning of the court in Luther v. Borden, and declared that the en- 
forcement of the guaranty clause resided in the political department of the 
government. He asserted that an attempt on the part of the judiciary to 
decide whether changes made in a State government were republican or 
not would result in anarchy. If the political power recognized the change 
as republican, the decision was binding on the courts. As regarding the 
idea of the court assuming jurisdiction, he said, "The suggestion but re- 
sults from failing to distinguish between things which are widely different, 
that is, the legislative duty to determine the political questions involved, 
in deciding whether a State government republican in form exists, and the 
judicial power and ever-present duty whenever it becomes necessary in a 
controversy properly submitted to enforce and uphold the applicable pro- 
visions of the Constitution as to each and every exercise of government 
power." The power of Congress, as granted by the Constitution, was care- 
fully recognized and respected. Unquestionably the legislative department 
has the ultimate and the real power of enforcing the guaranty clause. A 
State may change its government or that government may be changed from 
whatever cause and in whatever manner, and the change per se will be 
valid if Congress so decides. But the acts of the changed government and 
of Congress must conform to the provisions and restrictions of the Con- 
stitution. If unconstitutional acts are committed by virtue or result of 
the change, or by Congress in enforcing the guarantee of republican gov- 
ernment, the court can and, according to the Chief Justice, will, rectify 
them. 
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effectual and legal. The law in this regard was considered by the 
court to be as follows: 

That acts necessary to peace and good order among citizens, such 
for example, as acts sanctioning and protecting marriages and the 
domestic relations, governing the course of descents, regulating 
the conveyance and transfer of property, real and personal, and 
providing remedies for injuries to person and estate, and other 
similar acts, which would be valid if emanating from a lawful 
government, must be regarded in general as valid when proceed- 
ing from an actual, though unlawful government; and that acts 
in furtherance or support of rebellion against the United States, 
or intended to defeat the just rights of citizens, and other acts of 
like nature, must, in general, be regarded as invalid and void. 37 

Having arrived at these conclusions, the court made short work 
of the arguments of the defendants that the law creating the Mili- 
tary Board was a legal measure for the legitimate defence of the 
State, and that the contract with White and Chiles was a human- 
itarian act. The law of the State was held to be outside the con- 
stitutional rights of the States to take measures to defend them- 
selves against foreign invasion and domestic violence. The court, 
also, refused to sustain the contention that the contract was nego- 
tiated with innocent purpose, and held throughout that it was 
made in support of the cause of rebellion. It was, therefore, the 
decisiou of the court that the title of the State of Texas had not 
been divested by the contract entered into by the agents of the in- 
surgent State government. 

The contract being illegal, and White and Chiles being unlaw- 
ful possessors of the bonds, it was held that no one could make 
a valid purchase of them from these parties, if it was known 
that these holders had no defensible title. The doctrine had been 
laid down in the case of Murray v. Lardner'^ that a bona fide pur- 
chase of bonds, in fair exchange, was a lawful transaction ; and 

In none of these cases is the attempt made to define exactly and pre- 
cisely what constitutes a republican form of government. It would seem 
that the earlier attitude was that, in some way, the representative element 
must be maintained as essential to the form. If such was the conception 
of republican government, it did not, at the time of the formation of the 
Constitution, secure an expression in that instrument. The matter, ivpv 
force, is left to the decision of each generation, although that decision is 
restricted by constitutional forms. 

"7 Wallace, 733. 

M 2 Wallace, 118. 
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that, to be successfully challenged in court, it must be proved that 
the element of good faith was absent. The State must, there- 
fore, establish the fact that those who had purchased the bonds 
had had notice of the defective title of White and Chiles. These 
were the rules to be observed in case the bonds had been trans- 
ferred from the original owner before maturity. The contract be- 
tween the Military Board and White and Chiles had been executed 
after the bonds had matured, or, at least, had become redeemable, 
a distinction, in this case, without effect. According to the law, 
the purchasers of such bonds had no other right or title than that 
of those from whom the purchase was made. 39 White and Chiles, 
having no legal title, it followed that the other holders had none. 
The court, furthermore, held that due notice had been given in 
the New York newspapers that White and Chiles were in unlaw- 
ful possession of the bonds. Those who bought bonds of them, 
therefore, had done so despite this warning. They had purchased 
them without good faith, and had no legal title. The injunction, 
therefore, was granted against the persons named in the bill. 

The Effect of Payment by the Treasury 

As to the effect produced in law by the payment of the bonds 
of some of the defendants by the United States Treasury, it was 
decided that this action "could not affect the rights of Texas as 
a State of the Union, having a government acknowledging its ob- 
ligations to the National Constitution." The determination of the 
exact effects of the payment by the Treasury Department was left 
to a future hearing, — the matter was not cleared up in either the 
opinion of the court or in the decree. 

The Dissenting Opinions 

The decision of the court was rendered by a vote of five to 
three, the court then having eight members. With the Chief 
Justice were joined Justices Clifford, Davis, Field, and Nelson; 
and, in opposition, were Justices Grier, Miller and Swayne. 
Messrs. Swayne and Miller thought that Texas was incapable, in 
her condition then, of maintaining and prosecuting a suit in the 

"Goodman v. Simonds, 20 Howard, 343. 
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Supreme Court. In addition to denying Texas the right of invok- 
ing the original jurisdiction, which would have dismissed the case, 
they thought that it was a question in which the court was bound 
by the action of the legislative department of the government. It 
is to be presumed, perhaps, that the Justices had in mind the en- 
forcement of the guaranty clause. Congress by declaring the ex- 
isting governments in the Southern States to be illegal had re- 
fused to recognize them as being established and republican in 
form. The court, according to this presumption, would be de- 
barred from admitting a suit from a government of such question- 
able standing. On the merits of the case, these Justices concurred 
with the majority of the court. Mr. Justice Grier, however, ob- 
jected to the decision on all the points raised. His dissenting 
opinion is a very interesting and spirited document. 

To the question: Is Texas one of these United States? he 
answered a decided negative. "This is to be decided," he said, 
"as a political fact, not as a legal fiction. This court is bound to 
know and notice the public history of the nation." He main- 
tained that after considering the history of Texas during the time 
intervening between the attempt at secession and the filing of the 
suit, he failed to discover, at any part of that period, the at- 
tributes of Statehood. The common sense view, he maintained, 
was outlined in the case of Hepburn & Dundass v. Ellxey by Chief 
Justice Marshall, and he claimed that the test supplied in that 
opinion for the ascertainment of the nature of a political com- 
munity in the American Union was applicable to this case. When 
Marshall's definition was applied to the facts of Texas history, it 
proved definitely that that commonwealth was not a State in the 
Union, since there were no representatives in Congress accredited 
to her, and since the pretended State had not participated in the 
last election of president. Instead, she was governed as a con- 
quered province by military power. The legislative power, fur- 
thermore, had declared that Texas was a "rebel State" without 
legal and republican government. What was the difference, he 
inquired, between her status and that of the territories or the 
Indian tribes. In the absence of organized rebellion, they were 
essentially alike in the fact that they were similarly governed, 
and in that justice was administered by the United States courts. 
The fact that the federal courts were in operation was no test of 
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the existence of the State. "Dacotah is no State," he said, and 
yet the United States courts administer justice there. 

He argued that as a fact Texas was not politically in the Union. 
In summing up his opinion, he said, 

I do not consider myself bound to express an opinion judicially 
as to the constitutional right of Texas to exercise the rights and 
privileges of a State of this Union, or of the power of Congress 
to govern her as a conquered province, to subject her to military 
domination, and keep her in pupilage. I can only submit to the 
fact as decided by the political position of the government; and I 
am not disposed to join in any essay to prove Texas a State in the 
Union when Congress have decided that she is not. It is a ques- 
tion of fact, I repeat, and of fact only. Politically, Texas is not 
a State in this Union. Whether rightfully out of it or not is a 
question not before the court. 

Justice Grier, therefore, in strict logic and with judicial consist- 
ency, refused to join in the attempt to harmonize the Congres- 
sional plan with the public law. 

Whether, conceding the continued existence of the State, she 
had the right to repudiate her contracts, he considered irrelevant 
to the present case. The payment of the bonds by the United 
States would have assisted the agents of the rebellion. "It is a 
matter of utter insignificance to the government of the United 
States to whom she makes the payment of these bonds. They are 
payable to the bearer." On this point, the justice was at variance 
with all his brothers of the court and with the policy of the United 
States government. It had become a well established principle 
that acts done in assistance of the insurrection against the United 
States were void, and that property dedicated to such purposes was 
liable to seizure and confiscation. The dissenting Justice was, 
perhaps, on stronger ground, when he said, in defense of the main 
contention : 

Having relied on one fiction, namely, that she is a State in the 
Union, she now relies upon a second one, which she wishes this 
court to adopt, that she is not a State at all during the five 
years that she was in rebellion. She now sets up the plea of in- 
sanity, and asks the court to treat all her acts made during the 
disease as void. 

On the contrary, he claimed that the act of secession was the 
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sovereign act of a sovereign State; that the government of the 
State during the period when the question of the right to secede 
was being decided by war was as much the government of the 
State as that State had had before the crisis; and that the war, 
while deciding the question of secession, had not decided that the 
State could repudiate contracts made with her own citizens for 
food, clothing, and medicines. This was a contest between Texas 
and her own citizens, and, in case there had been fraud or illegal 
practice, the State had recourse to her own courts. But her rep- 
resentatives should not set up a plea of illegality on the part of 
the de facto government which made the contract. 

The same "organized political body," exercising the sovereign 
power of the State, which required the indorsement of these bonds 
by the governor, also passed the laws authorizing the disposal of 
them without such indorsement. She cannot, like the chameleon, 
assume the color of the object to which she adheres, and ask this 
court to involve itself in the contradictory positions, that she is 
a State in the Union and never out of it, and yet not a State at 
all for four years, during which she acted and claims to be "an 
organized political body," exercising all the powers and functions 
of an independent sovereign State. Whether a State de farto or 
de jure she is estopped in denying her own identity in disputes 
with her own citizens. 

The Justice refused to follow the court in declaring that for some 
purposes the de facto government of Texas was legal and its acts 
valid, and, for other purposes, illegal and void. 

In the case of Hardenberg, he insisted that the purchase of the 
bonds was bona fide and for a full consideration. He said that 
the argument of the court, in granting a judgment in favor of 
Texas, was as follows: 

these bonds, though payable to the bearer, are redeemable four- 
teen years from date. The government has exercised her privilege 
of paying the interest for a term without redeeming the principal, 
which gives an additional value to the bonds. Ergo, the bonds 
are dishonored. Ergo, the former owner has a right to resume 
the possession of them, and reclaim them from a bona fide owner 
by a decree of a court of equity. 

Aside from the fact that the Justice here held his brethren up 
to rather severe ridicule, the statement, was unimportant, since it 
did not reveal a full comprehension of the issues involved. On 
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this point, however, as on the others, he opposed to the decree of 
the court this epigrammatic statement, 

A court of chancery is said to be a court of conscience; and how- 
ever astute may be the argument introduced to defend this decree, 
I can say only that neither my reason nor my conscience can give 
assent to it. 

The Decree 

The decree, after some preliminary and formal considerations, 
declared the contract between the Military Board and White and 
Chiles, made January 12, 1865, to be null, void, and of no effect; 
and ordered 

that the said White and Chiles, and their agents and attorneys, 
and all others claiming to act in their behalf, be perpetually en- 
joined from asserting any right or claim under the same; and 
that the complainant is entitled to recover and receive the bonds 
and coupons mentioned in the said contract, as having been trans- 
ferred or sold to the said White and Chiles, which at the several 
times of service of process in this suit were in the possession or 
control of the defendants respectively, and any proceeds thereof 
which have come into such possession or control with notice of 
the equity of the complainant, 40 

It was ordered more specifically that the defendants were en- 
joined from setting up any claim to the bonds mentioned as hav- 
ing been actually transferred by the Military Board, that is, to the 
135 bonds transferred to White and Chiles, or to the seventy-six 
bonds in the hands of Droege & Company, of Manchester, Eng- 
land. Such of these bonds as were then in the possession of the 
defendants were declared the rightful property of the State of 
Texas, and the holders were ordered to restore them. In pursu- 
ance of this decree, the court decided upon the number of bonds 
the various defendants were accountable for — 

Birch, Murray & Company, 8; 41 George W. Stewart, 4; Birch, 
Murray & Company, 4; 42 John A. Hardenberg, 34. 

The effect of the redemption of certain bonds by the United 

*°25 Texas (Sup.) Reports, 618. The preceding paragraph of the decree 
decided the matter of the authority of the prosecuting attorneys. 

"These were the eight bonds on deposit in the United States Treasury. 

"These bonds and those of Hardenberg had been "redeemed" by the 
Treasury. 
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States Treasury was reserved by the court for later decision. In 
order to facilitate a rapid settlement of the various interests in- 
volved, and, as yet undecided, the court promised to entertain re- 
quests for advice and direction from either or both sides. 48 

"The decree is to be found in an abridged form in the Supreme Court 
report of the case, 7 Wallace, 741. In its full form, it is reproduced in 
Paschal's Texas (Supp.) Reports, 25, pp. 617-620. 



